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President’s Message
Meghann M. Joyce

meghann@redstonelawfirm.com

This month marked the 19th anniversary of September 11, 2001.
No matter how many years go by, that day still brings back a
flood of emotions. Last year, on the morning of September 11,
Sioux Falls woke up to storm damage across our community. As
I drove to the office that morning, I saw neighbors checking in on
each other, grabbing chainsaws, and getting to work to help one
another. It reminded me of the sentiments on September 12,
2001.
Lieutenant Colonel Darling spoke at a conference I attended last
September. He was in President George W. Bush's bunker on
September 11, 2001. He walked through the play-by-play that
day. The room was silent. Many were crying. I was one of
them. His story of women taking off their heels, dropping their
purses, and running from the White House hit home.
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His message to us was pretty simple. Organizations like the
one hosting that conference and meetings like that conference
are important. These are the places that communities are
made, and, through those communities, we give and get help
during difficult moments in our lives and in our professions. Our
divisions fester when we do not take care of these communities.
His call was to find and build these communities.
And yet, COVID has hit organizations like ours particularly hard.
Our Board of Directors remained hopeful that we would be able
to proceed with a live seminar this November. But with COVID
numbers increasing in South Dakota, our Board has made
the difficult decision to change our annual seminar to a
Zoom conference on November 5 and 6. This seminar not
only provides great CLE programming and networking
opportunities, but it is also important for our organization's
bottom line.
Please plan to virtually join us this year. Although the format is
changing, we are still working to provide a great seminar for our
membership that includes both networking opportunities and
valuable CLE's on a variety of topics. Additionally, this year,
when registering for the annual seminar or when renewing your
membership, please also consider a donation to SDDLA, so that
we can continue to build the community of the South Dakota's
defense bar.
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Depositions: Goal-Oriented Preparation &
Lessons from Combat Aviation
Jonathan P. McCoy

jmccoy@costelloporter.com
My law practice began after 8 years of service in the United States Air Force, most of which
involved flying, including the B-1 a/k/a “BONE”. Flight school developed numerous skills, but one
skill that I consider vital to how I practice law: work, plan, prepare from your target backwards. Flying
the BONE, this began with the time on target. The route must then account for known and unknown
defensive maneuvering, air-to-air refueling, other aircraft in the “package” to complete their assigned
missions, etc. Without intelligence briefings, higher headquarters priorities, in-depth knowledge of
the B-1 and its weapons, this would have been impossible to complete. Thus, one learns to
synthesize large quantities of information and plan simultaneously. After accounting for all this, a
take-off time would be determined.
I tend to approach depositions and their preparation similarly. Just as mission planning a B-1
sortie obviously started with the B-1 and my assigned target, deposition preparation begins with the
elements foundational to the case, the rules of civil procedure and the case’s legal theories. Like
flying, there are ways to efficiently process information while planning. Depositions may be a target
in and of themselves, but they may also be part of a larger case preparation phase. Thus, up to the
point of deposition, your case may look good because it has not been challenged yet.
The legal theories establish the basic parameters of my initial preparation. Then, I establish
the purpose of the deposition, even if it is rudimentary at first, based on prior formal and informal
discovery. This includes anticipating witnesses, testimony, and examining their value to the case atlarge, and evaluating strengths and weaknesses. This information is sourced from discovery,
pleadings, or affidavits. There are likely to be factual gaps that need to be identified and assigned to
one or more possible witnesses, if possible. From those witnesses, deponents are identified.
With the deponents identified and known facts and gaps in information assigned, I determine
what I need each deponent to support, deny, defend, etc. This becomes the basis of my deposition
outline and my questions. Outlining the deposition by facts, including exhibits, much like a direct
exam, enables me to see and anticipate various narratives. For case-sensitive issues, scripting
questions is helpful, even if not asked word-for-word at the deposition. As part of this preparation, I
try to anticipate how each deposition may be used throughout the remainder of the lawsuit because
once concluded, a deponent is not likely to be deposed again. Thus, my deposition is at once its own
target and a necessary element necessary to strike at a larger target.
Since depositions may ultimately serve multiple purposes and roles, knowledge of the case
cannot be understated, or overstated. Knowledge of the case always flows through the background
of the deposition. The hours spent before the deposition analyzing facts, outlining facts and
formulating series and lines of questions, and determining scripted questions, if necessary, establish
and sharpen themes, and create the memory aids used to navigate the geography and topography
of the deposition.
Though I no longer fly, the skills I learned as a military aviator are invaluable as a litigator.
Mission planning and learning to work from the target backwards to take-off is one skill that
continues to serve me well as an attorney, whether taking a deposition or preparing for crossexamination. Early on in B-1 training, we trained to static, stationary targets. In combat, there were
times we engaged dynamic, moving targets. I have seen in just a few short years of practice that
depositions may be more dynamic than static. But even with a dynamic target, the principle remains:
know what you want to accomplish with your case and for your client and work back from there.
Ultimately, even moving targets stop, but if you do not know your target, your preparation will be
wasted not allowing you the opportunity to synthesize new information and adjust.
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Construction Damages: The
Proof is in the Accounting
Jack W. Harris, CPA
www.jackwharris.com

When presenting or rebutting construction claims, there is merit in the forensic accounting adage, “If you
follow the money trail, you will find out what happened.” Too often construction claims are presented with a
thorough review of contract documents, change orders, schedules and project records, and limited or no
review of the underlying cost and accounting records, or accounting principles and practices applied that
are intended to support the damages. In my experience, the cost and accounting records derived from the
accounting principles and practices are often not adequately reviewed and are superficially used as the
foundation for the damages presentation.
An otherwise well-prepared construction claim can be rendered unreasonable, unreliable, and
overreaching if the cost and accounting data is superficially used without a review and understanding of
how, when, or why it was prepared.
Fundamental accounting principles of conservatism, matching, consistency, accrual, cost, and others if
properly understood and applied are consistent with construction claims theory. They should be addressed
to help ensure that damages quantification for construction claims are:
(a) Not overreaching,
(b) Reasonable and reliable, and
(c) Linked to the impacts and match the legal and entitlement arguments made.
A review and analysis of the cost and accounting records, and the accounting principles and practices
applied should be considered in construction claims presentations to help ensure that damages are
presented to achieve the standard of a “reasonable degree of accounting certainty.”
To address the standard of reasonable degree of accounting, certainty considerations should be given to,
without limitation:
(a) Appropriateness of the methodology employed,
(b) Reasonableness of the costs incurred,
(c) Reliability of the documents used, and
(d) Linking of the damages to the alleged impacts.

(continued on next page)
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Construction claims and damages presentations can lose credibility and possibly be rejected if it is
demonstrated that the amount of the damages in whole or in part is aggressive and overreaching. The
accounting principle of conservatism says that, given two or more estimated outcomes where the
probability of occurrence of each outcome is equal, it is appropriate to select the lesser outcome. The
principle of conservatism is true in construction claims. When the principle of conservatism is not met,
the construction claim may be viewed as overreaching and unreasonable.
The accounting principle of matching suggests that cost and expense items be recorded in the same
period as the related revenue. As a simple example, if a construction activity occurs in the month of
May, then the related labor and material costs should also be recorded in the month of May. The
matching principle holds true for construction contracting and construction claims wherein two
important dimensions are time and cost. Costs should be recorded in the same period as the time
incurred to perform the activity. Similarly, the principle of consistency says that an accounting practice
applied in one period should be consistent with the similar application in another period.
In summary, it is warranted to review the underlying cost and accounting records, and accounting
principles and practices applied to provide assurance that a damages presentation meets the standard
of “reasonable degree of accounting certainty.” Wherever possible, utilize contemporaneous
documents and evidence in support of a damages claim and corroborate that evidence with other facts
and circumstances in the case.

Jack W. Harris, Inc.
Forensic Accountants
303-324-5812

Areas Of Expertise
Business Interruption, Business Valuation, Commercial Litigation Damages,
Construction Cost Audits, Construction Defect Damages, Fraud Investigation,

4610 S. Ulster St., Suite 150
Denver, CO 80237
303-324-5812
www.jackwharris.com
jack@jackwharris.com
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5 Legal Research Tips for New
Attorneys
Andrew Fick

afick@fullerandwilliamson.com
Below is a list of things I wish I would have learned sooner. I hope that at least one of these things will
save you some time in the future.
1.

Consider starting with internet sources—especially if you’re potentially dealing with
federal statutes or regulations.
Government agency websites often have great background information for understanding a new
area of law and provide citations to the relevant statutes and regulations you will need to read.
This can save you a lot of time by teaching you the relevant terminology you’ll need for crafting
your search terms later.

2.

Consider starting your research with statutes.
As you go through law school, many of your classes focus on caselaw. But once you’re in
practice, a lot of questions your clients will have will depend on statutes and regulations.
Consider starting there first.

3.

Try looking at the relevant pattern jury instructions.
The pattern jury instructions usually provide helpful commentary and can lead you to some great
initial cases. This can be a helpful starting point—especially if you’re working with an unfamiliar
cause-of-action.

4.

Use the headnotes system.
Unfortunately, I overlooked this for too long. But this can be a great place to find initial cases
even if you need to expand your search outside binding authority.

5.

Consult the applicable restatement.
The restatements provide good illustrations that help illuminate various points of law. The
illustrations can be helpful for personal understanding and as a basis for analogies to the Court.
The restatements also provide good case citations for further research.
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What Law Firms Look For
In Hiring Recent Graduates
Emily Swanson Smoragiewicz
eswanson@bangsmccullen.com
When you’re in the thick of law school, it’s hard to know what law firms are looking for – if you’re involving
yourself in the right activities, focusing on the right classes, or what the “right answer” is in job interviews.
Equally importantly, it’s hard to know if a law firm is the right fit for you. It isn’t meant to be a one-sided
equation. We polled defense attorneys, all practicing in private law firms in South Dakota, and all with 5+
years of experience, and asked them the following questions.
What do law firms look for in hiring recent law school graduates?
“Work ethic, attitude, and thick skin. Law school graduates have put in the work to obtain the degree, but
have yet to actually do the work of practicing law. Recent law school graduates need to have a strong
work ethic, a positive team attitude, and be able learn from criticism.”
“I of course look at the usual – grades, class rank, participation in clinical settings. But I also look beyond
that for signs of who the person is – for example, a steady rise in grades is a strong sign of growth and
work ethic; a pursuit of activities/groups that reflect a core set of values is a strong sign of a principled,
enthusiastic advocate; time spent as a research assistant indicates a likely knack for researching and
writing; professional experience in any field prior to attending law school indicates some real-world
experience and maybe even a good story behind why this person wanted to become a lawyer; etc. In
short, there is no easy way to answer this question, except to say that academic success is but one
factor. Personality and life experience also play a big role in how I view a candidate.”
Our Top Ten:
1. Compatibility. We want someone who is fun to hang out with.
2. Conscientiousness. We want someone who is willing to take on clients’ problems, and do whatever is
legally and ethically necessary to solve or mitigate those problems.
3. Engagement. We want someone who is curious about the law, and actually likes thinking, talking, and
writing about the law and clients’ stories. If a young lawyer does not really like the work of this job, s/he
will be miserable. None of us will miss any meals, but, if money is their driver, then lawyers simply do not
make enough money for the time they spend. Decades ago, my father said, "If you practice law for the
money, don't. Go be a plumber, or anything else that will pay you more for your time and aggravation.”
4. Competence. Smarter is better, but there is some minimum baseline. Lawyers are philosophers,
writers, and speakers. If someone cannot think and write clearly and conceptually, they probably can’t do
this.
5. Invested. This one is a little harder to judge ahead of time. A young lawyer who needs a job will
always say (and often really believe) that they are here for the long haul. A long firm with institutional
clients needs continuity, which requires long term commitment from lawyers and staff.
(continued on next page)
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6. Work Ethic. Being a lawyer is hard; always hard. We want someone who is going to put in the hours
necessary to be an excellent lawyer and an asset to the firm. It is very difficult, if not impossible, for even
the brightest of young attorneys to do this in the first few years.
7. Independence. We want someone who is not afraid to ask questions but can progressively become
more independent in the practice.
8. Business Minded. We want someone who is passionate about being a lawyer and passionate about
the business that affords us the privilege practicing. We want attorneys who are realistic and understand
that their effort, contribution, and production can and should have some relationship to their pay. Law
firms are incredibly expensive to operate. Lawyers should look for ways not only to bolster their own
productivity but also that of the other attorneys and firm.
9. Character. We want to attorneys with excellent character. The attorneys we hire are a reflection of the
firm, its history, and all attorneys.
10. Passion. Don’t become a lawyer because you like the idea of being a lawyer; become a lawyer
because you want to be a lawyer. There is a significant difference. The first one will cause you to take
short-cuts and drown your frustrations in a myriad of different substances; the second one will cause you
to find a profession and a vocation, particularly if you can also find a group of people that you genuinely
like being around.
What do you view as successful traits of a young attorney?
“Humble, resourceful, and self-motivated. A successful young attorney must be humble and acknowledge
they have the foundational framework of what it means to practice, but have yet to practice. Young lawyers
must be humble in entering into the practice, resourceful in finding information outside of text books, and
self-motivated in their self-development of becoming a successful practicing attorney.”
“I think a young attorney has to be willing to go out of their comfort zone and ask questions—then keep
asking questions.”
“I do not believe you can succeed if you are unwilling to put in the time that is necessary to gain
experience, as there is simply no shortcut through the growing pains you must endure as you personally
learn how to navigate the realities of dealing with difficult issues, difficult clients, and difficult lawyers. That
being said, a successful young attorney is one who is willing and able to ask questions and seek advice
along the way from more experienced colleagues.”
“Energetic, professional, and willing to work hard.”
“Hands down, work ethic is the most important trait for a young attorney to be successful. There are no
shortcuts to becoming a good lawyer. It is grueling, exhausting, frustrating, but also exhilarating,
motivating, and rewarding. It only gets easier if there is a strong work ethic to help the young lawyer
navigate those challenging first 5 years. (Good mentorship is also critical.) Success in the first 5 years is
not measured by wins, losses, or production. It is measured by how well the lawyer transitions from
graduate to practitioner, and that transition can only be accomplished through hard work.”
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The Business of Law: Marketing Yourself &
Your Practice as a New Lawyer
Aaron Galloway

Law school goes by fast. So much of our time as a law student is spent in the pursuit of
understanding legal concepts, arguments, and arcane terminology. Upon the culmination of this threeyear process, new lawyers are justifiably proud of themselves for graduating and passing the bar. For
those entering private practice, new and exciting challenges await.
Most every young lawyer has at some point in their lives worked in a business, from summer jobs
to corporate employment prior to, or during, law school. But never before has a newly-minted lawyer
worked with a Juris Doctorate and bar license in hand. It can be easy to forget that while the practice of
law is a unique profession unto itself, at the end of the day it is still a business. Whether you are a solo
practitioner or an associate at a twenty-five member firm, you are in business. And law firm businesses
have overhead, the calculation of which may vary from firm to firm. Simply put, overhead refers to the
ongoing firm business expenses, which may include: occupancy expenses, salaries, equipment costs,
and many other firm expenditures.
Suffice to say that lawyers, including new associates, need to bring in revenue to make the firm
profitable. If that sounds a bit unromantic, well, it is. To be sure, as lawyers our goal is to provide
zealous and ethical representation of our clients. That’s where law school dedication towards mastery of
those legal concepts, arguments, and arcane terminology comes in. These are skills that you will
continue to hone throughout your legal career. But to do that, a firm must be in a financially healthy place
to promote that ever-important attorney and client relationship. That’s where marketing plays an
indispensable role.
As a new lawyer, you may be lucky enough to work with other lawyers who can provide you with
work in your formative years. However, at some point, sooner or later you will need to develop your own
“book of business.” These are your clients, client contacts, and referral infrastructure. The sooner you
begin down the path to developing these contacts, the sooner you will be on your way to developing a
successful practice. Below are five relatively easy steps you can take that may help you begin marketing
your practice and your firm.
Focusing on your practice. There is no substitute for a good reputation through hard work. Doing
quality and timely legal work will get you noticed by clients as well as other lawyers – both inside and
outside of your firm. It may also get you noticed by judges. All of these individuals refer clients. And if
you gain a reputation as a new lawyer for working hard and providing a timely quality legal product, you
will begin to get referrals. Diligence and persistence in the practice of law is its own marketing tool.
Get to know other lawyers. The State Bar of South Dakota is relatively small compared to many
other states. It is also congenial and provides ample opportunity to get to know other lawyers and judges
throughout South Dakota. The South Dakota State Bar offers new lawyers many occasions to meet each
other and get to know one another throughout the year.
County or circuit bar associations can be
another great place to get to know the other lawyers and judges in your community and give them the
opportunity to get to know you. Again, lawyers refer to other lawyers all the time, and if they know who
you are, and the area or areas of practice you are developing, you stand a better chance to build your
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Write something. Didn’t write for law review in law school or for any other student board? It
doesn’t matter. You’ll have the opportunity to write throughout your legal career. Often times you will
be invited to research or write with a senior attorney in your firm with the opportunity for publication in
either a school’s publication or other practice publication. These articles often times help you become
better informed in the particular area of law due to the research you will be doing as well as afford you
the opportunity to put your name on the article. You may have the ability to write a blog post regarding
a recent appellate court opinion, which will be published on your firm’s website or social media
platforms. Current and potential clients see these submissions all the time. You may get a call from a
potential client based upon your blog post that has to do with an area of law where they need legal
advice.
Give a presentation. Or at least participate in one. Presentations and seminars, whether
through CLEs provided by the South Dakota State Bar or separately to the public, provide a great
opportunity for newer lawyers to educate people on recent or basic legal issues. If you are a new civil
litigation associate you can participate in all sorts of seminars and presentations with some of the
more senior attorneys in your firm. You may have a business or employment attorney in your firm
giving a seminar on contracts where you can participate in that seminar by providing the background
and parameters of employee/employer covenants not to compete under South Dakota law. As you
get more comfortable in your areas of practice, and a few more years under your belt, you will then be
ready to give these presentations and seminars on your own.
Get involved in your Community. Maybe you are taking your new law degree and bar license
and going back to your home town to practice. Or maybe you are going to live and start life in a new
community. Whatever you decide to do, get involved. It will serve two purposes. First, you may have
a wonderful work ethic and spend most of your time at the office, but, even under those circumstances
, you are going to need time out of office and away from the law. Having a healthy outlet like joining
community groups or local nonprofit boards can provide a much needed change of pace and
fulfillment. Second, lawyers are sought-after members of community groups and boards. You’ll have
the opportunity to make connections and those connections often times turn into referrals and clients.
Just make sure that you join a board or a community group that interests you and that you enjoy
spending time working with them.
Chances are your new firm will expect you to do some of the marketing mentioned in this article. But
knowing what may be expected going into practice and being prepared to think about it will put you in
a good position and mindset to act on it. Conversely, if your firm does not require it, inquire about it. It
will make you proactively grow your practice and likely be noticed by your firm. Always remember, you
may be a lawyer, but you are also part of a business profession. Marketing will help you reap the
rewards of this profession, and grow both professionally and personally along the way.
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The Five-Year Plan
Nathan Chicoine

nathan@demjen.com
Many fresh lawyers leave law school with a five-year plan. They identify what they want to attain
or achieve and how to earn it. The plan may include financial status, earning an equity share in a law
firm, securing a particular blue-chip client, or trying a certain number of cases. It’s a common interview
question: “Where do you see yourself in five years?” These goals are tailored to the individual. While it’s
important to have goals, the five-year plan can change dramatically in an unexpected moment and how
goals can be achieved will likely look much different on its tail end than at the hooding ceremony. I don’t
advocate throwing out the five-year plan entirely, but every young lawyer’s five-year plan should be
adaptable and leave room for the unexpected.
A person’s five-year plan likely has some large pieces and small pieces. The large pieces are
benchmark accomplishments. The small pieces are visions of the day-to-day. Many who choose to go
to law school already have a familiarity with the day-to-day life of a lawyer. They may have a lawyer in
their close circles that informed them. The small pieces to their five-year plans are clear. Others envision
a career based on book, film, and a few anecdotes from acquaintances. The small pieces to their fiveyear plans are cloudy. This writer fell into the second group. I envisioned I would be like Atticus Finch or
at least Joe Pesci. My five-year plan was to be partnering with some of the best lawyers around and
running a successful firm, and I’d be the go-to guy for a handful of high-profile clients. White picket fence
was included. Still, the road to achieving these goals was unclear. Five years later, I would probably
answer the interview question the same. The benchmark accomplishments of my five-year plan are
similar, but looking back, I did not anticipate how the practice between the major moments can change
your path.
Over the first five years of my practice, I have learned some noteworthy lessons from what fills the
days. When I started practice, I wish I had appreciated the value of time. Time is a lawyer’s most
precious resource. It must be used efficiently to allow more for challenging and urgent matters. I start
each day with a working task list and allocate my time accordingly. If a particularly challenging issue or
urgent matter gets me off task, I know where to return. I wish I had started this routine sooner.
Additionally, when I started practice, I wish I had appreciated the value of communication.
Communicating effectively is a skill that must be honed. Every argument, every option, every decision,
every result must be communicated. I make an instant determination whether to schedule a meeting,
call, write, or email each communication depending on the significance of the information and my
audience. Mastering this instant determination takes practice and intuition. I wish I had understood the
communication hierarchy sooner. When I started practice, I wish I had also appreciated the value of
teamwork. Success doesn’t fall in your lap. Legal prowess alone might help get a result, but sustained
success can only be earned with the help of a team. A spouse, legal assistant, and superiors all
contribute. I try to ask for help when I need it, genuinely acknowledge the contribution, and reciprocate.
Those connections with the team lead to fulfillment. I wish I had been a better teammate earlier in my
career. Appreciating these lessons early in my five-year plan may have clarified a cloudy vision of
everyday practice and led to greater professional success.
Had I known some of these lessons, my first five years in practice may have been easier. I would
still maintain my main goals in my five-year plan, yet I wish I would have had a more open mind when it
comes to everyday practice. A changed everyday attitude might shift the approach with a particular
client, particular issue, or particular type of case. It may change your passion or help you discover a
niche and change your practice area. Slight adjustments can mean achieving the goals in your five-year
plan.
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Accepting Advertising for Next Newsletter
SDDLA is now accepting advertising for newsletters. Send copy of ad to Kris Rahm at krisrahm@me.com.
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